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ACT. 
PAGE, 
1. An instrument passed before a Spanish commandant, in the form 
of a notarial act, purporting to be an act of adoption, is insufficient’to 
confer all the rights and privileges under the Spanish laws, on the aly 
adopted child. Fuselier vs. Massey,....ssseccssesscessssssssesceves 428 dial o. 


ACTION. 


1. Two inconsistent demands, such as certain specified property and a 
note given for the price of that property, cannot be cumulated in the same 
petition or action; the one excludes the other. De L’Homme vs. De 

J Kerlegand,...0...000. Wee's vesccou beuaaWs de caer ddeccapase cecdccnah Gue 


PS-t 
e 


- 2. In such a case, the defendant may refuse to plead, until the plaintiff 

4 selects which one of the two demands he intends to proceed with; but vy: #2 ‘i 
- omitting to do so, and joining issue, does not.deprive the defendant of his , 
right to object to the cumulation of two incopsistent demands at any 
subsequent stage of the proceedings.....sssecssecesccccccccscesscves WD. 


3. It is a general rule, that objections to the form of actions must be 
: made in limine htes, and are waived by a joinder in issue; but when they : 
ie affect the substance or merits, they cannot be cured by this course of a 


Pleading....sesscsccccsccvccseccecs seers eseeeeseeseseseeseses eeeees wd. 


eae RES heats ch Saga 


<q + 
‘3 * 4. But at whatever stage of the proceeding the objection is taken, the 
plaintiff has a right to select which demand he will pursue...+..0+.+++-+ %. 
73 
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1. An advertisement of a sale at thirty days notice will suffice, if pub- 
lished once a week during that time; but if the newspaper is omitted to 
be published a week or two during this interval, the law does not require 
the advertisement to be made anew or the sale to stop. tie vs. Cade,.. 383 


2. In sales at ten or thirty days notice, it is sufficient if the advertise- 
ment be placed on either the court-house or church door; both is not 


TEQUITED...-cecececccecescnscecceveseccssseces eres eeessesescasess wb. Fe 


ADOPTION. 


J. But though an act of adoption be invalid as such yet the donation 
contained in it, by making the child the universal heir of the donors to * 
their property after death, gives the donee capacity to receive, indepen- a : 
dent of the adoption. Fusilier vs. Massy,....ececesseccssevssoscevess 424 | 


2. Adoption, by the Spanish laws, could only take place by the authority 
of the king; or by a judicial decree, rendered on a petition presented to 


the judge..cecccecccvcccecccccsccccccscccccscoes eeaerceeceaseseece ab. 


ABSENTEE. 


1. A curator ad hoc may be appointed to an absentee; nor will an at- 
tempt to bring such absentee into court, while transiently within its juris- 3 
diction, weaken the right to proceed against his representative. Zacharie kG 
VOIR ssc 6 cscs deeds iene dn Kae schnc cee be Vnbee sss tear ceweee ABA 


2. A curator ad hoc may be appointed to represent a defendant who is uy 
absent from the state at the institution of the suit; and such appointment . 4 
supplies the place of citation. Brown’s Syndics vs. Ferguson,....+s«s++ 257 


AGENT. 


1. An agent, who has disregarded his principal’s instructions, cannot 
repel his claim for damages by showing his agency was gratuitous. Pas- 
sano vs. MOONE S vide Koc 6 VeWORG CE CWT BUDS SH e Cie wes wSd chee 4% 28 


2. A power executed by the agent in his own name, binds the princi- 
pal when he acts in the business entrusted to him, and according to the 
powerconferred. The liability of the principal depends on the act done, 
not on the form in which it has beenexecuted. Hopkins vs. Lacouture,.. 64 





3. Where the agent buys in his own name, but for the benefit of the q 
principal, the principal, when discovered, is bound, as well as the agent, 7 
unless it appear that the vendor, with a knowledge of the circumstances, 
elected to make the agent his debtor; or, after the sale, the principal wa? 
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PAGE. 
induced to settle with the agent, in conseqnence of a receipt, or other 


documents, furnished by the seller. Hyde vs. Wolfj..cccsessececsesees 234 


4. The power of an agent to acknowledge a debt, must be more spe- 
cific than thet which enables him to contract one. Richard vs. Bird,.... 305 


5. An agent with a naked power to collect, cannot transfer to a third 
person with notice, a power coupled with an interest, which will vest 
such right and title in the instrument, as enables the agent to use it not 
for collection, but for the payment of his own debts. Hicky vs. Sharp,.. 335 


6. An attorney or mandatory, cannot take his own paper in payment 
of a debt due to his principal... .i.0:i6o.scccccseoccacenecacecoccscecioe wb. 


AMENDMENT. 


1. Ona plea which objects to the legality of the action, because all 
persons having an interest are not parties, the court may permit an 
amendment, which will bring all the parties before it. Zacharie vs. 


Blandin,. SSCHHSHSESEHSSESHSHSSHS SH SHHESSH ESET SESH SHEE E ESE SHEESH EEE EEEE 154 


2. Where the facts set forth in a supplemental petition, are not estab- _ 
lished by proof, the bare filing of it can have no legal effect on the rights 
of the parties. Gravier vs. Porvih et io. s 40: cn tenis ie anwaes vets eeeesneseeee 208 


3. Whether amendments after issue joined, shall be permitted, depends 
on the exercise of the sound and legal discretion of the court; but from 
the exercise of that discretion, an appeal may be taken. © Tucker vs. 


DLisles,.ccccceccccccsescces SSCS OH SHEETS EH SHP SHES SHEESH SEeeEsEEEe 297 


4. It is a general principle, which may be safely resorted to, that 
amendments should be permitted, when they tend to the furtherance of 


JUSTICE. 002 cease woos ccceee PSST OH OTOH SHES SET OTST SESE EHS EES EEEESEred ib. 


5. In a suit for the price of a tract of land, where the defendant set up 
the judgement of a third party, evicting him of the land, and praying for 
the rescission of the sale, and cancelment of his obligation to pay the 
price, the plaintiff may amend his petition, and allege facts in avoidance 
of the causes of rescission and nullity of the sale set forth by the defen- 
dant. Melancon’s heirs vs. Duhamel,....c0cccecsccccsceccccssecceses BOL 


6. Amendments are admissible at any stage of the case previous to 
trial, and will always be admitted when they promote justice. Eastin 
vs. DuGat,..cocscocccvcesserseccsccssscrssevsecssesssssesssvaceses 397 


7. After the defendant has answered, if he becomes the ownerof the 
claims on which suit is pending against him, he may amend his answer, 
and plead confusion of claims; and if he had pleaded any other matter 
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inconsistent with the general issue, it would have been a waiver of that 


plea only... +++ COCO OH SHEESH EROS SOSH SESS SHS ES SESH EHH SHE SHHHEE ab. 









APPEAL. 


1. A certificate which states a want of recollection in the judge, in re- . 
jation to matters given in evidence, or that he does not recollect any | 
thing having been adduced except what the record contains, is too nega- | 
tive in its terms to induce a positive belief that such record contains all 
the evidence adduced by the parties. Hodge vs. his Creditors,......«+» 8 


2. Without such a certificate as is required by law, the Supreme Court 
cannot investigate the merits Of a CASC.....ssecccnersevcencceesccones 






3. If there be no contestatio lites, the case willbe remanded. Allain vs. 
Preston et al...ccccccsece eeeeseee ee eeee sees ose eseeeseereeeeseseee eeee 














4. Although the cas¢ presents but a question of fact, which was cor- 
rectly determined below, damages will not necessarily be given as fora 
frivolous appeal. Hullen vs. Conoly et al..ccccesccccecccecsecsvccces 18 






5. The appeal will be dismissed, where the appellant fails to prosecute 
a previots one taken in the same suit. Dozer vs. Seargent,...seeseeee2 41 
















6. The appellant must take care to bring up the case in such a manner . 
as to enable the Supreme Court to review the judgement complained of. 
Pelayvin vs. Winter... eeeeeceeeceeeeeeeeeeeeeeeeeeseeeseeeeeeee sean e 46 


7. An answer to the merits which follows an exception on the same 
paper to the manner in which the appeal is brought up, cannot be consid- 
ered as a waiver of the objection. Chandler vs. Witherspoon,.......++. 67 4 


8. The three days given to the appellant after the time allowed him to 
file the record, are days of grace, within which he is entitled to the ben- 
efit of his MD Ris + cane sess eeeeeseons Seeeeceesewseeeeteseeeeeesese ab. 


9. When the Supreme Court are of opinion that the testimony does 
not support a fact assumed by the judge a quo, the judgement of the latter 
will be reversed. Cheto vs. Keeme,....coectecccvcccceccccscccssceces 





10. After a cause is sent to the Supreme Court, by regular appeal from “4 
any of the inferior tribunals of the state, the court of the first instance can a 
no longer legally take any steps therein, excépt such as may be necessary : 
to transmit the record to the court above. Pemberton vs. Zacharie,..... 205 


11. The appellee must be cited to appear before the court of appeal at 
its next term, if there be sufficient time. Smith vs. Noland,... Gcseccccs 900 


12. Where the origihal petition does not specify the sum claimed, and 
the record affords rio et tence of that fact, except the petition of appeal, 
the appeal will be dism d. Michel vs. Bonecage,..cercccecsaceseves 200 
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13. Where the record is imperfect, the appeal will be remanded at the 
cost of the appellant. Smith vs. Leake,.,.ccvcccccssecscccsecescccce 296 


14. An objection which should have been made in the court below, 
cannot be noticed in the appellate court. Marchand vs. Caulier,....... 299 


15. If the inferior court reject testimony which the Supreme Court 
consider admissible, but superfluous, the cause will not be remanded. 
Richard vs. DUCE ns.0 ve c.cce eae yaishneaheeuw enh Ces bbdteeki wes eka 305 


16. An appeal returnable on a day when the court does not sit, is null. 
Rains vs. Kemp,..cccrccccccccecsscccccrscccvcvsccccvecccsscsccces 318 


17. It is not sufficient ground to dismiss an appeal, because the bond is 
signed by another person for the appellant, as attorney in fact, without 
producing his authority. The appellant is bound by law to comply with 
the judgement of the court, and the surety furnishes to the appellee all — 
the security he can require. Singleton vs. Smith,.......sseeeseeeseene 400 


18. The appellee must allege the injury done him by the judgement, 
and pray that it be amended, in his answer, or he will not be relieved on 
the appeal. Lista Vs. Maere, «oc ccc.icandévc cuscagiecant Sus eedee.c cate 434 


19. Where a case rests entirely on matters of fact, and a verdict and 
judgement rendered for the defendant in the inferior court, and a motion 
for a new trial overruled, the judgement below will not be touched, espe- 
cially when the evidence shows no apparent error in the first decision. 
Stewart V8. BOG d, 43.00's hig.c sc cc.ccccccsdwants Peder so ccvbctens 6c de cettbt 


20. Where the error in the record is patent, and shown by the clerk’s 
certificate, and after the cause has stood over one term, a certiorari will 
not be granted on the motion of the appellant, unless he accounts by affi- 
davit or otherwise, for his apparent neglect to move for it sooner. ‘The 
appeal will be dismissed at his costs. Bell vs. Bell,...sseeessescecceess 470 


21. Where a case involves nothing but facts, and the testimony is va- 
rious and contradictory, and where fraud and collusion are found by the 
court of the first instance, between the plaintiffs and defendants against 
the intervenors, although it is doubtful, from the evidence, whether the 
whole of the plaintiff’s claim is fraudulent, yet the judgement of the infe- - 
rior court will not be reversed. Prevost vs Simeon... oe secsecsevevess 473 


BAIL. 


3s 


1. Where the debtor has no property in the state, an yrder of bail will 
not be set aside, on the ground that he had engage’, his services for two 
years, as clerk toa mercantile house. Abatvs. R 


ile, eas aeasceoasee 226 


gaei* 

















582 INDEX OF 
BROKER. 


1. A broker who undertakes to sell slaves for a certain commission on 
the aggregate amount of sales, can claim none on the value of slaves 
which remain unsold, and are returned. Gourgonvs. Cucullu,......+++ 115 





BUILDING. 


1. Where a change is made in the construction of a building, if the 
materials be furnished by the owner, the change will be presumed to have 
been made with his consent. Andrews vs. Jacobs,....e..ccccseccecees 101 


BOUNDARY. 


1. Inan action of boundary, when the true position of several dividing 
lines depends on the true course of a base line, which calls to ran “north 
forty degrees east, without attending to the variation of the compass, 
which was eight degreés to the east of north, as ascertained for the pur- 
pose of showing the north forty degrees east of the true meridian on the 
globe;” such line will be taken and construed to run “north forty degrees 
east, as shown by the needle, without attention to or allowing first vari- 
ation.” Hickman vs. Hudson,......cccscescccccccveccsccsscccseses O20 


2. An action of boundary to adjust the limits between two or more 
plantations, is not a sufficient disturbance of possession or title to autho- 
rize the purchaser to maintain an injunction to stay the payment of the 
price. Hudson vs. Plunket,...0.cscosessesccccccccsccseccscssescess 524 


CITATION AND PETITION. 


1. Service of both citation and petition, is necessary to bring a defen- 
dant into court to answer; the provisions of the Code of Practice on this 
subject, are not repealed by the act of 1828. Zacharie vs. Blandin,..... 154 


2. The provisions of the Code of Practice on the subject of citations, 
do not apply to persons residing out ofthe state. West vs. Wilson,...... 219 


3. The judgement of the court must be in sientsined with the prayer 
of the petition. Gravier vs. Barron,...ssssssccsscccccscceecers «+ 239 


4. If the appellee reside in another state, citation is to be made on the 
advocate, not the agent orattorney infact. Sharp vs. Martin,.......+. 317’ 


CITY COUNCIL. 


1. Where an act of adjudication is made in reference to and in con- 
formity with an ordinance of the City Council, it imposes all the obli- 
gations and confers all the rights created by the ordinance, although no 
mention be made of them in the act of adjudication. La Rosa vs. The 


MGYOr, .scccrcreccccveccecesecsecvecsvevecsescces eeaeareeceeeene ee 26 
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2. The ordinance of the Corporation of New-Orleans, which autho- 


rizes a sale, under the orders of the Mayor, of property which is suffered 
to remain on the levee for a longer time than the police regulations of 
the city permit, is not within the powers vested in the corporation, nor 
could such power be constitutionally conferred. Lanfear vs. The Mayor, 9% 





3. The corporation have a right to remove encumbrances on the 
levee at the expense of the proprietor,.....ccscccesseeerecscessceces tb. 


CONTRACT. 


1. Until a writing be perfected by the signature of the parties, it is but 
an inchoate one, and either party has the right of recanting. Bloeker vs. 


Tillman, SOSH SESS OHSS HEEHTHHSETFHESSKEH SHER SEEFEEEH SESE SETEHTEFEHe SF 77 


2. It is not an objection to a synalagmatic contract, that it is not made 
in as many originals as there are parties. Weis vs. Mainhaut,........... 121 


3. In commutative or reciprocal contracts, where the agreement re- 
quires the performance of several acts, a partial performance authorizes 
a recovery to the amount which the other party is benefitted, but subject 
to a deduction of such damages as may be sustained by the failure to dis- 
charge the other parts of the agreement. tie vs. Sparks, .....+++++++ 463 


4. And although the court can look beyond the form in which the par- © 
ties clothe their contracts, yet without an express agreement to the con- 
trary, it will be presumed to be their intention to be governed by the 
rules to which the form of the obligation is subjected. Knoz vs. Dizon,.. 466 


COUNTER LETTER. 


1. Where a sale is made for other purposes than those expressed in the 
act, it is in the power of the vendor to take a counter letter; and by 
failing to do so, he precludes himself from all possibility toannul, or in 
any manner change the contract. Maignan vs. Gleises,...cecciccevees 4 


CONSIGNEE. 


1. The objection that a judgement cannot be given spuiad the con- 
signee unless he receives the goods, cannot be urged where the latter has 
sued for damages for the nondelivery of the goods. Coz vs. Bartlett,.... 130 


2. The captain has a right to demand of the consignee that he sign an 
average bond before delivery of the goods,......+ssecssssccscceseses wD. 


3. Where bills are accepted on the faith of a consignment and the pay- - 
ment of them guarantied by the consignor, the latter is respofisible for 
any deficit which may remain in payment of the bills after deducting the 
nett proceeds of the consignment; but he -is not chargeable with costs 














584 INDEX OF 
PAGE. * 


which the consignee may have incurred in resisting a suit in relation to 
charges and expenses upon the consignment. White vs. Wood,......... 170 


4. A consignee called in as a garnishee has a right to retain the money 
which he has paid for freight, insurance, &C...0..se++sseeeeecessecees 187 


CONSTRUCTION OF LAWS. 


1. In interpreting a statute the preamble must be looked to as making 
a part of the law or legislative will; but if it contain any expressions con- 
tradictory and irreconcilable with the enacting parts of the statute, the 
latter will prevail. Montesquicu et al. vs. Hetl,...cccccccovescecesecsees OL 


CONTINUANCE. 


1. Where a judgement by default is set aside, and an answer put in after 
the cause is fixed for trial, the defendant will not be entitled to a contin- 
uance, if it appear that the delay of filing the answer, was caused by his 
ownnegligence. Reed vs. Palfrey,..+regnecsessssovesscesesssesesees 16) 


2. A continuance improperly granted, forms no ground to reverse the 
judgement of the inferior court. Sharp vs. Martin,...«sesssoveseseses 317 


3. A defendant is not entitled to a continuance on the score of surprise, 
when by the proceedings on a former trial of the same cause, he is 
apprized of the grounds assumed by the plaintiff, and the nature of the 
proof in support of them. Hicky vs. Sharp,.scocesccessersececsvesece B30 


4. Where the defendant has been cited about four months before court, 
is absent when the suit is called for trial, and has taken no preparatory 
steps for his defence, but has only spoken to his counsel to attend to any 
business of his which might arise in court; although his counsel makes 
affidavit that he has a good defence, and believes his rights will be much 
injured if the cause is tried without an opportunity of consulting him, but 
is not aware of any proof in his favor, it will not be good ground for a 
continuance of the cause. McPherson vs. Robinson,...+0.+s+e0+ee000. 563 


COMPENSATION. 


1. The payment of a specific sum does not liquidate an unsettled 
account, and cannot be pleaded in compensation. McDougal vs. Mal- 


2. A surety who is sued for the price of “slaves purchased at a probate 
sale by the wife of the deceased partner, cannot set up a claim in com- 
pensation, for the usufruct interest allowed to her for her marital portion 
aftershe isdead. Curtis’s heirs vs. Young,..ccccccccsseccscacecsevees DAD 
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COUNSEL FOR ABSENT HEIRS. | 


1. The law allows remuneration for the counsel of absent heirs, for ser- 
vices rendered, but no compensation for the loss of the opportunity of 
being employed against the estate claimed by the heirs he represents. 
Litton va. Moore,.ccrccrcccdicdccvdvvctecvecccsoscotccsccecececcscsese 404 
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CLERKS OF COURT (REMOVAL.) 


1. The act of February 17th, 1821, prescribing the manner in which 
clerks of courts may be removed from office, only permits prosecutions to 
be carried on by private individuals, for malfeasance or misfeasance in 
the discharge of the duties of their offices. State vs. Kelham,...+e+e+ee+ 494 


2. Cases may occur where, although there may be no breach of official 
duty, the court on information given, will direct a prosecution by the dis- 
trict attorney. But they must be strong cases; such as render it unsafe to 
the public, that the clerk be allowed to discharge the duties of his office 


ADY LONGEST ccc cceccccsccvcccsevscesvscccccrseceseces oébbcctenesce wb. 


CURATOR 
1. Where a suit is commenced by the curator of avacant estate, on his 
predecessor’s bond, and the penalty is not claimed, the action will be con- 
sidered as one to compel the previous administrator to account and pay 
over such sums, as he may be responsible for in relation to his adminis- 
tration. Flint vs. Wells,....scccccccsscccsvcscecscccsssecevaceseees OOF 


DEMAND. 


1. The want of an amicable demand must be specially pleaded in limine 
lites. Foz vs. Beebee, SeeeseeeeeeeeeeeeeseeeeseeeeseeeeseeeeseeSeesevses 105 


“ 2.:There must be an amicable demand prior to the institution of the 
suit in order to charge the defendant with costs. Morris vs, Crocker, ... 147 


3. It is not necessary to prove an amicable demand where the debtor 
conceals himself to avoid citation, or‘has left the state and his residence is 
not known. Torre vs. Messervey, Sdovee Cod dedosdvovcssedecioseureede 203 


4. In cases of attachment, where both plaintiff and defendant reside 
out of the state, if the residence of the latter be known the plaintiff must 
prove an amicable demand. CPOORO ORO Sereresnserereseeaeneseseseee ab. 


DEBTOR AND CREDITOR (in solido). 


1. A creditor of several debtors in solido, who has received a dividend 
from the estate of one of them, can only claim from the estate of the 
othersthe amount due, after deductingthe payment made. Chaveaur-vs. 


Fagan, icccsscccvcvesevessecseoces eeaee tees eeaeseeseseeeeeaeteeaeseae 235 
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2. The right of the creditor to interfere with the contracts which his 
debtor may enter into with third persons, is wholly founded on the injury 
they may occasion him. Gayoso vs. Lewis,.ccssccccssccvesssecscsess 329 


DISCRETION. 


1. Cases submitted to the discretion of a judge or court, are submitted 
to his legal discretion, and from his exercise thereof an appeal may be 
taken. State vs. Judge Lewis,.ccccccccrceccccsccccccsevccccsccceccess 111 


DISCUSSION. 


1. Itis a clear principle of law, that the right to claim discussion, on 
the part of the surety, ceases immediately on the insolvency of the princi- 
pal debtor. Morgan et al. vs. their Creditors,.o.sececs eeeveceaeecaaetseae 


DONATION. 


1. An acceptance is not required by the Spanish laws, to give effect to 
a donation, mortis causa; and in donations inter vivos, it was only 
required to deprive the donor of the power of revocation, when delivery 
did not accompany the gift. Fustlier vs. Massey,..ccccscecssecesssees 424 


2. Subsequent changes of disposition of property, in a will which is 
invalid, show a sufficient intention of a change of mind, as will revoke a 


former donation. SSHCSSHEEHSSHT SESH SESHHSHEHHSSHFTHEAEHEO SEO ETESSEEEHE SHE 


DOMICILE. 


1. So long as a person retains an office which he holds during good 
behaviour, the law implies the continuance of his domicile in the place 
where he is to exercise his functions. Oakey vs. Eastin,..sccccsccccsss 


* 


EVIDENCE. 


1. The rules relating to a commencement of proof in writing, contained 
in the old Civil Code, have not been re-enacted in the Louisiana Code; 
consequently, our laws are now silent on the subject of a beginning of 
written proof by oral testimony. Maignan vs. Glleises,.......0.e0.000. 


2. Where third persons have an interest to set aside a contract, and 
allege fraud against its validity, parole evidence is, from necessity, admis- 


sible..... SOSSSSSSSESHSSSSSSSSSSESCSSSESHSSEESESESESEHBSSESEBSEESEEaS sees 


3. He who claims property sold under an execution, must produce the 
judgement of a court having jurisdiction of the matter in dispute. 
Thompson Vs. Rogers,.ccccscanccrcccevacecscenacesacecacscccace tess i 
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4. Where the parties to a written contract, by mutual consent, melee 

into a new agreement as regards some part of it, proof of the latter agree- 

ment may be made by parole. Bouligny vs. Urquhartj..+..00seeeee0e» © 30 


5. A simulated sale and consignment of property to B, for the benefit 
of C, cannot be taken into consideration in a contest between C and an 
‘attaching creditor. Price vs. Bradford, oo. vecscccccceceseccvecsesse 35 


* 6. Where the parties acknowledge a parole agreement for immoveable 
property, or consent to admit parole evidence to establish it, the court 
will carry their agreement into effect as proved. Hopkins vs Lacouture, 64 


7. If the plaintiff give evidence inconsistent with or contrary to the 
right of action set out by him in the petition, he cannot recover. But if 
the defendant, not satisfied with this proof, will introduce evidence 
which, instead of corroborating, raises doubts of the verity of that which 
his adversary has offered, the case must be examined on all the proof. 
Hoffman vs. Clapier et al.....ccscccccscsscvcccccccccccccccccccccces 20 


8. An agreement for the price of services does not preclude proof of 
their value. Gourjon vs. Cucullt,..csse0e ecegeeeeneees es es seas ae eeee 115 


9. Where the instrument is executed out of the state, the presumption 
is, that the witnesses reside there, and in such a case, the handwriting of 
the party may be proved Barfield vs. Hewlett,...c..gescecsccreevesee 118 * 


10. Irrelevant evidence can do no injury, and the admission of it will 
not entitle a party to have the cause remanded. But if a party be de- 
ceived by an unexpected piece of evidence which he could have contra- 
dicted had he been aware of its intended introduction, he will be entitled 
to a new trial on the score of surprise. Weis vs. Mainhart,,.....+..+++ 121 


11. In an action for work and labor, where the parties are at issue on 
the question, whether the plaintiff has been fully paid according to con- 
tract, or the value of his work, the defendant may give in evidence the 
award of arbitrators, to show the value of the work, although it be neither 
pleaded in the answer nor notified to the plaintiff......ccecececseseoee @. 


12. The endorsements made by a party in possession of a document are 
evidence against him, unless he shows them to have been made with the 
consent of the party against whom he wishes to use them.....eceesses+ 0. 


13. Testimony taken in a cause may be used by either party. Godfrey 


vs. Hall,.... POOR FOO CHAO SHES HH OOOH TT EEOESOHH ESSE SEs OH ser eseeseered 158 


14. Testimonial proof cannot be admitted to establish a contract of 
agency which has relation to sales and purchases of real estate. »Badon © 


vs. Baden, «00 00 re HipebPeesheed cas dividddddgcadea seer eeaeeeetes 166 
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15. Oral testimony fs inadmissible to prove a contreet relating to the 
sale of réal estate or ‘slaves, and no’ means are left to a vendee of such 
things to enforce a verbal agreement to sell, except the ne of resort- 
ing to the oath of the vendor......cccqesscosccsecccccccccecscescecs WD. 


PAGE 


16. When third persons attack contracts on the ground of fraud, testi- 
monial proof is of necessity admissible; but where the allegation of fraud 
comes from one of the parties toa contract, he is bound.to establish it by 
some written evidence, such as a counter letter, &C.......c.ceeceeeess ibn 


17. Evidence may be received to show that a woman of color, who 
claims under a will, is the adulterous bastard of the testator. Jung vs. 
DOTA, 6 ivi hed ch vce cde tbee dies cdidguecdettoccvsvbeberbecee 175 


18. Article 31 of the Civil Code, which points out thé mode for the 
proof of natural paternal descent, relates only to illegitimate children sus- 
ceptible of being legally acknowledged, and not to adulterous bastards. #& 


19, An agent is a competent witness, and a demand made by him in 
the presence of another witness, is one made in the presence of two wit- 
nesses. Godefroi vs. Alderson,...0.++++++++++ aenennahihaniin as cents 229 


20.. The deposition of a witness who was originally one of the plaintiffs . 
in a cause, may be received in evidence, when he swears he has no in- 
terest in the event of the suit. Strong vs. Courcelle,..sesseccccsseeces 233 


21. Testimony which has a bearing on the cause, though it be not im- 
portant, cannotrbe rejected on the ground of irrelevancy. Andrus vs. 


Wilkins, 2+ PSSSHSSSSSCHESSSEE SESH SESSSSHESSSHBEKR OSE SSE SS EEE SS HEOe 237 


22. In an action by the creditors of the vendor, to annul a sale, on the 
ground of fraud, the vendee is a competent witness, although he may have 
transferred the property. Brown vs. Fenguson,.......cc0cseesesvcvees 200 


23. An alteration in a baptismal registry, by erasing the word “natu- 
ral,” and writing over it the word “legitimate,” has no effect in prevent- 
ing the registry from being used to establish the period of birth, although — 
the alteration be not accounted for. It would be otherwise if the docu- 
ment were offered to establish the legitimacy of the parties. Fletcher vs. 
Cavalier, .coccescseceeces Cece ceeecccccecees seceevevscseseseescecses DOC 


24. Where the object is to establish that certain property made part of 
the estate, an extract from the inventory. is proper evidence, and the 
whole need not be produced..... SOCK SCHOSE COOTER SCSEEH LOSE ESEEOSE SEES a. 


25. Ancient titles are proper evidence when ee ptarpot* 
from the United States. ..os-vec's'ce'e's’e’e's's's’s's'e's'e'e’e'e'e’e’e's's’e's's! @. 
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26. An act of mortgage of land, made by a duly authorized agent of 
the partners, is evidence of a debt against the firm. Richard vs. Bird,... 305 


27. In a petitory action, if the plaintiff alleges that he derives his title 
by virtue of certain acts of Congress, and as assignee of another to whom 
a certificate had been given, the plaintiff may offer in evidence a certifi- 
cate to him, in virtue of a purchase of his assignor. -Boatner vs. Walker, 313 


28. The mortgagor of slaves, for a certain sum, may by parole evidence 
prove usurious interest, although in his answer he has not specified the 
amount of such a claim. Rains vs. Kemp,esacscccsvessrecccesseseees 318 


29. All matters which may be specially pleaded in defence, are open 
to the admission of evidence of every fact which might be legally op- 


posed to them in pleading. Hickey vs. Sharp,..ssescceossevsssecsves BOO 


30. Where a purchaser of a tract of land, when sued for the price, 
alleges fraud and error of fact and law, in the gontract of sale, by stating 
his sole motive in the purchase was to benefit the vendor, by enabling 
him to set up a good and legal title against a claim in warranty, on ac- 
. count of an eviction from the same land, and that the vendor knew at 
the time such purchase could not subserve his purpose, not being the 
land from which the eviction took place: under these pleadings parole 
evidence will be admitted, to prove the error and fraud alleged in avoid- 
ance of the contract. Broussard vs. Sudrique;weeeserevv.csceceveveses GAT 


31. The records of the suit evicting the defendant, and the act of re- 
nunciation of the party evicting him, renouncing all advantage under 
such judgement, are admissible evidence on the part of the plaintiff, to 
show the eviction was procured through fraud and collusion-on the part 
of the defendant; and that all advantage gained by it was renounced. 
Melancon’s Heirs vs. Duhamel,.....ccccvvececscsccsccccesccesccccees GOR 


32. In a contract for the alienation of lands and improvements, on 
failure of the vendee to comply, parole evidence is inadmissible to prove 
the noncompliance and damages resulting therefrom to the vendor. Pat- 
tersoW Vs. BOW HG... os. cc. cc cv cece sccsccceccevecvcscccveccccccece 0M 


33. He who claims damages for the inexecution of a contract, must 
prove that it was ‘actually entered into, in the same manner and by as 
high evidence as if it required a specific performance.......sseeeceesee t. 


34. Parole evidence, in a claim for damages‘on failure of the vendee to 
comply with a contract for real property, is inadmissible even as a begin- 


ning of proof..... SOHO EEHHOHSESESE SESH SHAFT SHSHSHESESHESHSHHFEEBES SHEE wb. 


35. Where parole evidence discloses the fact that therate of interest in 
a sister:state is fixed by statute, the statute itself must be preduced, es the - 
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best evidence to prove the rate of interest in such state. Minor’s Heirs . 


ys. Harding... cccccvccveswirvccterccvece Seeeecegeeeseeereeeseseeee 378 


36. Where a receipt is given by the agent of the plaintiff in execution 
for a certain sum, “‘in full of the within execution,” parole evidence will 
be received to show there is error in the written receipt, and that it was 
only intended to be given in full for all the money then made on the exe- 
cution. Singleton vs. Smith,..cccccesccececcccscccccececssecssecees 


37. When two written documents, each equally entitled to credit, are 
apparently inconsistent with each other, they may be explained and recon- 
eiled by evidence, dehors the instrument......cescececesecessessccces 


38. In an action of partition and settlement between the heirs and sur- 
viving partner of a community, and payment is a principal ground of de- 
fence, although the evidence is not conclusive, in consequence of the lapse 
of time since the trahsaction, which was among relations, whose confi- 
dence tendsto dispense with the formalities usually attending transactions 
between strangers, and the judgement is in favor of the defendant, it will 
not be reversed. Guidry vs. Guidry,..ccsceeescesccesccevccevescecs 


39. Where parole evidence is introduced to prove a demand, and it 
discloses the fact of a written demand having been made; the written 
notice must be produced, as the best evidence, or its loss or absence ac- 


counted for. Etie vs. Sparks..ccscocssevscsccccsecs eeceereseseeasecs 463 


40. Where the plaintiffs offer evidence of the credibility of one of their 
witnesses, the defendants may be permitted to question another witness 
sworn in the cause, if the witness, whose character is sought to be sup- 


ported by testimony, has not been guilty of larceny? Prevost vs. Simeon, 472 


41. In this instance the testimony on both sides is illegal, but as the 
plaintiffs resorted to that mode of supporting the credibility of their wit- 
ness, they cannot complain that it is rebutted by the same means....... 


42. The declarations of the plaintiff cannot be given in evidence on his 
behalf, when it does not appear they made a part of the res gesta.......» 


43. In a suit by an heir to recover of the executor a debt alleged to be 
due to him by his ancestor’s estate, the executor may introduce evidence 
to show that the heir has lost all right of recovery by attempting to em- 
bezzle or clandestinely carry away property of the succession. Hall vs. 


ab. 


Mulholland, SSCSHEEPSEHEMEH EHSL SHEESH EESHEESEEEEEHH ESTEE EESSESEEEBEEEE 485 


44. An attorney at law, or agent employed in the collection of money, 
is a competent witness to testify on behalf of the principal in a suit con- 
testing the fact of payment to such agent by the original debtor. McCrum- 


men V3. Stewart, cocrsvgvtveeveencessceassenccsvssccasgsevessreases 500 
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45. Where the evidence is contradictory, and the case so equally ba- 
lanced that a verdict found either way would not be disturbed, the judge- 


ment of the court thereon will be affirmed, with costs....s..ssecsseeees 4. 





46. Where the plaintiff furnishes to the defendant an account current 
between them up to a certain time, and striking a balance to be then due, 
which the defendant receives without objection, he cannot afterwards, 
when sued for the balance due, produce the account to show overcharges, 
errors in calculating interest, and usurious and illegal charges. It will be 
taken as evidence of a settlement and acknowledged balance at that time. 
Millaudon vs. Arnaud,.eo.secscccecscocscessacscecscececcesscsssecs OAL 


47. In a suit against three joint and several obligors of a promissory 
note, but who sever in their trials, after one of them has a verdict in his 
favor he is a competent witness to testify on behalf of his codefendants. 
Row vs. Richardaom,..o.cecscocscccccccecccccsccceseccccccsosevesee OOk 


48. In an hypothecary action of the wife against property in the hands 
of a third possessor, on which she claims to have a tacit mortgage for the 
restitution of her paraphernal effects, it is incumbent upon her to prove 
that her paraphernal property was actually received by her husband be- 
fore the alienation of the object of her suit, or she will be nonsuited. ~ 
Cable vs. Hazleton’s cstate,.coccecrcvccccceccescccccscccccecccccscccs OOO 


ERROR. 


1. Where the error of the judge may have influenced the jury, the 
cause will be sent back for a new trial; not so when it clearly appears 
that the error did not influence them. Lowevs. Korner et al.,.cescseses 77 


EXCEPTIONS. 


1. The party who intends to except ought to’state clearly, at the time 
of trial, his intention to do so. Cline vs. Caldwell,.... tees eeosecseoes 20 


2. Where trial is gone into on the merits, without asking for a decision 
on an exception, the exception is considered as waived. Rowleté vs. 
Shepperd, ‘i aaah Aienin Miami add edna ennai ee wtihiageniiiae tea some oe 87 


3. An exception to the form of action will be considered as waived, 
by filing an answer to the merits. Singleton vs. Smith, ...scesevcereees 430 


4. Where exceptions to the form of action are pleaded but not decided 
on, and the parties proceed on the merits to judgement, the exceptions 
will be considered as waived onthe appeal. Kempe vs. Hunt,...sss00+ 477 


EXECUTOR. 


1. Whatever may have been the right-of the heir to claim from the tes- 
tamentary executor the balance in his hands, if it was susceptible of 
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compromise, and an agreement was entered into, which received the 
sanction of the Court of Probates, it could not afterwards be receded 
from. Gosselin’s Heirs vs. Abat,o.cccscvcccccccccccceccucceseccccces 


2. Objections to accounts of exeeutors must be made in writing within 
three days after the account is filed.“ Marchand vs. Caurlier, .....0+0++ 


FEMME COUVERTE. 


1. A contract made by a femme couverte is ratified by a partial payment 
after she becomes a femme sole. Tucker vs. Lisle, ..cccrccvcereseveces 


FRAUD. 


1. The Louisiana Code confers privileges on a plaintiff seeking to set 
aside contracts made in fraud of his rights, which he did not previously 
possess. Gayoso vs. LOB, ccccccccccccctes eeeeeseeeeeneeeeoaeseeeee Oe 


2. In an action to set aside a contract made in fraud, defendant may 
demand a discussion of the property belonging to the original debtor; 
and on pointing out the property, as specified in the Louisiana Code, the 
suit will be stayed until such property be discussed........ceessseceses 


3. Where the vendor of property keeps possession, it constitutes an 
indicium or badge of fraud in relation to third persons; but whether pro- 
perty thus situated can be legally seized by the creditors of the vendor 
without compelling them to resort to an action of nullity—Quere? Mon- 
day Vs. Wiloom, sesccccecccesccsvcccvccccccocescconscovecsecccesecs 


GOOD FAITH. 


1. Reference to a title deposited in the office of another notary, is not 
equal in law to a communication of that title to the vendee ; nor is the 
means afforded by the reference equivalent to actual knowledge, which 
will alone destroy good faith. Fletcher vs. Cavalier, ..o.esccccesesenes 


2. Good faith is always presumed until the contrary be shown, and that 
presumption is not destroyed by proving that the vendee had the means 
of obtaining knowledge of the defect in his title.. seeeaeeeeaseeeeeeanteene 

GENERAL PRINCIPLES. 

1. A party is not effected by a contract to which he was a stranger. 

Buckingham Vs. Williams,..+.0+ Cees eereeeeaeeeeaeseeseeses eeeesaaeseee 
HEIR. 

1 Where a plaintiff sues as heir, she is not compelled to prove her 

capacity, unless it be specially denied. é Tucker vs. Lisle, 000 ovogeseeece 
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2. Where the plaintiff sues as daughter, and the petition shows that she - 
claims nothing except by inheritance from her deceased father, itisasuf- - 
ficient averment of her capacity of-heir. Tucker vs. Lisle, «00s tidus eee. « SP 


3. One of the heirs has no right to demand a debt due-to all the heirs; 
nor will the naked possession of the evidence of the debt, increase the 
right Hicky vs. CRD, csc cncb'cccvcVhgsdes lone’ che weudeceeess pee 335 


4. The declaration of an administrator, that he believes an account to . 
be just, and his promise to pay it on its attestation by the judge, when he 
is in funds, do not bind the heir who accepts or inherits the estate. Mi- 
nor’s heirs vs. Harding, ...cccerecesserscsecccscsscceccesessessscees O40 


5. So if an heir clandestinely carries property of his ancestor’s suc- 
cession out of the state, or attempts to do so, he becomes responsible for 
all the debts of the succession, and any rights which he previously had 
as a creditor, are extinguished by confusion. Hall vs. Mulholland,....... 486 





A 6 Ina. suit by the heirs to compel the executor of their ancestor's 
P 4 estate to account both as executor and tutor to the minor heits, orto. 
compel the heirs and representatives of such executor and tutor to settle 
and render an account of his administration, the settlement of the indi- 
vidual accounts of each heir with his tutor is improperly admitted by the 
Court of Probates. It should confine the settlement tothe general admi- 
nistration of the estate, and give judgement for the balance which might é 
appear due. Wells vs. Cuny,..ccssvsevescesveccevsctitvescecsesesee 489) 


7. When the balance is ascertained to be due on the general account 
. of the administration, the succession is owner, and the heirs would be en- 
| titled to such portions of it, as on a settlement of their particular accounts 
| with the thtornsight appear to be dueto each.vevsveeviecceceseossees ibs 
es 


HUSBAND AND WIFE. 


1. If the husband, by any act of his, give a tacit mortgage on his property 
to the heirs of his wife, it cannot attach on. property previously disposed 
of by him. Dusfreme et al. vs. AimMe,.oessecsssccesececeewssoessenecs 164 


2. The repeal of the Spanish law regulating the community of ac- 
quests, is not supplied by a statutory provision of this state. Dizon vs. 


Dizon, SOSCSHSTSSSSSHEHSSHEHESESHSESSHTHECSEHSSEHESSSSSSHESHET ESSERE TETHSES 188 


3. Property found . a euccenaion is regulated by the law in force at the 
time it is opened, no matter how different or contrary thereto the rule 
may have been, when the estate was acquired...sesseessossseessceses WD. 


4. ‘The same rule does not apply, in regard to property which enters 
into the community of acquests and ZaINS..ccrcceces cous ee Ty es . 


75 
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5. If, by the laws of the country where the marriage takes place, a 
community of acquests and gains be created by the marriage, a subse- 
quent law, declaring there should be no further community between the — 
persons who had entered into this engagement, would be retrospective, 
and a violation of rights vested under the contract. Dizon vs. Dizon,... 188 


6. It is not the law in force at the time the community is dissolved, but 
that in vigor at the period it was formed, which regulates the rights of 
husband and wife to the property acquired during coverture........2... %. 


7. The wife can acquire a right to property made during marriage, 


~ before that marriage is dissolved, and these rights exist to the same extent, 


and are as susceptible of being enforced when the community ceases by 
a repeal of the law, as they are when it terminates by a separation from 
bed and WORE 5s CS5E CPR eek cabee eh be EGC Re Coe Cee tree ceees anes s w. 


8. The repeal of the law does not destroy the right of the wife to the 
property acquired under it...... 200 cece cccscccc cece cece cccccccccocs wb. 


9. It is not necessary to obtain the judge’s order, previous to the com- 
mencement of a suit against a married woman, for a cause of action rela- 
tive to her separate interest. Brown vs. Ferguson,..+++. eeereserecoae be 257 


10. Donations from the husband to the wife, when opposed to the 
interest of creditors,may be viewed in all instances, as well calculated 
to conceal fraud; and if there be evidence that they were, made to defraud 
creditors, either those who were such at the time of the donation, or sub- 
sequently became so, have a right to cause them to be rescinded. 
Browts Wa. Dewees 5 is PE RC iocice coccccccesvecces se WT 


11. The wife can neither alienate nor acquire real property, without 
the consent of the hushand, of which consent, parole evidence is inad- 
missible. Richard vs. Birdysccscscccssccvcccccecccess eeeneeaveeenet 305 


12. A decree of a competent tribunal, assigning separate property to 
the wife, cannot be collaterally attacked for fraud and simulation. 
Hicky vs. Duplantier,.... eeeeesneseeaeseds eee eeessees esas sseeseeeeee 314 


13. A judgement obtained by the wife against her husband on his con- 
fession, although conclusive between themselves, is liable to be impeached 
on the ground of fraud and collusion by third persons, against whom it 
may operate. De Blanc vs. De Blanc,....0se-cssocesecececeeseceees AD 


14. .So in a suit by the wife (founded on a previous judgement against 
her husband), to recover property alleged to be subject to her legal mort- 
gage, and claimed by a third person or creditor of the husband, on an 
allegation of fraud and collusion, the burthen of proof will be thrown on 
the plaintiff, to show the truth and genuineness of the claim on which 
she obtained the judgement against her husband....sses..-sesseevevee tb. 




































































PRINCIPAL MATTERS. 505 


P 
15. Where the wife has obtained judgement:against her backend, ee 
ting apart certain property as hers exclusively, but gives no:power to issue 
execution to enforce her claim; if the husband afterwards carries:off the 
property, his creditors cannot charge her with fraud and collusion arising 
from the fact that the property was suffered to remain in the powerofthe -- 
husband, and compel her to follow the property out of the jurisdiction of 

the United States, to enforce her judgement claim. Blanchet vs. Helle- 


DUANE) x'o'a picinoc'ceccd ves caves cece cbbbu cache bens ve tactereecebelar die 439 


16. Husbands may collect debts due to their wives, and curators and 
tutors those due to their wards, and give valid acquittances therefor; but 
to legally novate and release a debt, the novation must be clearly estab- 
lished to give validity to the release. Kempe vs. Humt,....ssecesseeees 497 


17. A donation propter nuptias, made by the husband in the marriage 
contract, on the eve of the celebration of the nuptials, does not have the 
effect of a mortgage on the husband’s property against third persons, unless 
the state of the husband’s affairs at the time of the donation, authorized it. 
Cable vs. C00,..cccsccccccccccccccccvccccccccccccscccssccsccccsses OOF 


18. Where the wife has a mortgage on the whole of her husband’s pro- 
perty, for the restitution of her paraphernal effects, she can enforce it 
against the undivided half or part of the estate, which her husband holds 
jointly with another. Cable vs. Bossier,......0sescceccccescesceecses OOO 


19. So if aslave held in partnership between the wife’s husband and 
another, is alienated, her mortgage attaches to one-half the slave in the 
hands of the third possessor....csescscccsceccececcccscsseecoeccuees wb. 


HYPOTHECARY ACTION. 


1. In no case does the law allow the hypothecary action to be brought 
against a third possessor, until after a demand on the original debtor has 
been unsuccessfully made. Robichaud vs. Worsham, .....00.seeceeeees 185 


2. In an hypothecary action, the denial of an amicable demand is 
equivalent to a denial of the ten days notice. Williams vs. Holloway,... 323 


3. To support the hypothecary action, the law requires a demand of 
payment from the debtor thirty days previous to notice to the third pos- 
sessor; and no proceedings against the latter or the mortgaged property 
can be commenced until after the expiration of the ten days notice 
required by law.....sccscccrsecrsecssscceccsscessccsscesssessaccss Ob. 


INDORSEMENT. 


1. The party who puts the initials of his name, gives a kind of appro- 
bation to the instrament on which he writes them. Weis vs. Mainhaut,.. 121 
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2. The endorsers are bound in solido with the drawers of a promissory . 
note when the necessary steps have been taken to bindthem. Allain vs. 


PAGE 





LONZEr,- ce ovccccescccsersscccecesanscracssssesesssesesscsesececer 151 


3. A mortgage may be given and received as security for endorsements 


previously made. Bauduc vs. his Creditors,.ccccscecscccccccccccseces 247 


4. Where the holder of a note appears at the concurso of the maker’s 
creditors, and votes that property which is mortgaged to secure the pay- 
ment of the note shall be sold on time, the endorser is discharged. Lob- 
Ge ya vb bb SSCL EE NS cp chaccdtscocecccnccvacceges cheseceos 


5. The title of a holder of a note, whether transferred by blank en- 
endorsement or by delivery, when the instrument is payable to bearer, is 
in both instances a matter in pays, if unsupported by authentic evidence, 
and the holder without the aid of such evidence, cannot legally proceed 
in the via executiva on a mortgage given to secure payment. Lee vs. 


6. The endorsee of a draft may commence an action in his own name, 
although he be but the agent of the payee. This will not, however, de- 
eat the drawer’s right to any equitable defence against the payees, West 


vs. TE BESS ei Ses Hh SSE cn kien ve eA oo Se RS 


7. The payee or first endorser on a bill or note, is responsible to all the 
endorsers ‘or parties who come after him, according to the lex mercatoria. 
Knoz vs. DT Riaeciecis cee COCe CORP CORE TEES SOOO TORE EHO ESS OO EE HERS 


8.The lex mercatoria imposes on the endorser of accommodation 
aper, the obligation to pay every subsequent endorser or holder, in the 
same manner as in business PEPeCPres-coee eeeereeee ewes eeeeseaeeseeee sees 


9. The bank, as the holder of a note endorsed in blank, having the legal 
interest in it, may sue to the use of the last endorser in blank, who is enti- 
tled to the equitable interest, and recover the amount from the payee or 
any of the previous endorsers. Louisiana Bank vs. Roberts,......+++ ++ 


10. Payment to the holder of a note, may protect the endorser and 
maker from the claim of the former; though it may extinguish his right 
against them, it does not extinguish that of the endorser, who pays 
against the previous endorser and maker.......eeesceessecssscecseves 


INSANITY. 


1. The term “notoriously insane,” means that the insanity was gene- 
rally known to the persons who saw and conversed with the party. When 
this proof is given, it then behooves the person claiming benefit from the 


219 
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contract, to show that it was made during a lucid interval. ‘Laloire vs. 


LCOS, + 06+ ereeccseees SOHC SESE HHEHEHE ESSE ESET ESeS EERE 115 





INSOLVENCY. 


3 1. A creditor is bound by the proceedings on the concurso, when he is 
placed on the bilan, and represented by an acknowledged attorney in 
fact. Gotcochaa V8. Bicarte, cc covcccsveceesenees :ébcestisbonv aneneue 44 


2. Where a debtor makes a cession of his goods, his anterior creditors 
= have no claim on him, unless he has a sufficiency of goods to discharge 
E debts incurred since the cession, and a sufficiency for the subsistence of 
. himself and family; and then the newly acquired property must be aban- 
doned for the benefit of all the creditors, and ought not to be seized for 
the benefit of a single creditor. Goicochea vs Ricarte,..secseccseeseves tb. 


3 3. Although the act of 1808, for the relief of insolvent debtors, specifies 
4 4 the particular acts of the debtor, which shall exclude him from the 
3 q benefit accorded by the law, this specification of frauds does not pre- 

4 clude the allegation and proof of others, which would fix upon him the 
character of a fraudulent'debtor. Montesque vs. Heil,......seessseeees 5k 


4. An insolvent debtor, who became indebted to the opposing creditor 
by fraud and theft, will be excluded from the benefit of that law which 
purports to be made only for honest and unfortunate debtors..........5  %. 


5. On an allegation of fraud made against an insolvent debtor, such 
allegation may be supported by evidence, showing fraudulent conduct in 
the manner in which he contracted the debt.....scccosscosscevecesses tb, 


6. On an allegation of fraud against an insolvent debtor, the record of 
a suit between the same parties, where damages were recovered for a 
theft committed by the insolvent, and where the same theft is alleged 
against him, to deprive him of the benefit of the act, is proper evidence 
to go to the jury who try the allegation of fraud....esssecsesescecssees w, 


| 7. The syndics of an insolvent may bring all actions which relate to 
EY the property ceded, but they do not represent him for matters which are 
exclusively personal. Morgan’s Syndics vs. Davis,..e.s+essencceesees 141 


8. The judgement of homologation on the tableau of distribution filed 
; by the syndics, is, in law, a judgement in favor of each creditor to whom 
| a dividend is assigned; and has, in relation to the proceeds in the hands 
q of the syndics, the authority of the thing judged. Morgan et al. vs. their 
Creditors, .cccvcccccccce rscccsevcccccccceseccccscccccccscsesccccoes 144 


9. Where a debtor claims the benefit of laws made for the relief of in- 


; i solvent debtors, all his creditors should be considered as parties to the suit, 
;. and are, consequently, incompetent to testify.  Coguet vs. his Creditors, 198 
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10. In a contest between the creditors and insolvent, where the sale of 

a slave by the latter is alleged to be fraudulent, the vendee is a competent 
witness. Coquet vs. his eee eT TET OTT Te eee e. ors eee 198 


11. The express enactment relative to frauds committed within the 
time limited, does not exclude proof of prior acts committed by the in- 
solvent, showing him to be dishonest and unworthy of the benefits ac- — 
corded by law to unfortunate debtors.  Coquet vs. Creditors.,...e.+02. 198 


12. The absolute nullity of contracts made by a debtor as fraudulent 
towards his creditors, and such as our insolvent laws declare to be void, 
are those contracts alone which are made within the three months imme- 
diately preceding his actual failure and surrender of property. As to all 
others, in order to avoid them, it must be shown, that the debtor was in 
insolvent circumstances when he executed them, and that the persons who 
claim the benefit of such contracts knew him to be insolvent at the time | a 
of contracting. Bauduc vs. his Creditors,.co+..sevccescsscevsseeeces AT q 


13. Creditors who were not such at the time of the alienation, cannot 
claim the rescission of the sale on the ground of simulation alone, without 
consequent fraud. Brown vs. Ferguson,.....ecsevccecsceccsecseseces 204 


14. It is a general rule, that acts by which a debtor alienates his pro- 
perty, can only be considered as fraudulent against creditors, who are 
such at the time of the alienation. Yet subsequent creditors may be con- 
sidered as being injured by such alienations, and have a right to cause 
them to be annulled, if they were made with the intention to provide the 
means of defrauding such creditors......ceccvsscsccccccccccccesseess wD, 








INJUNCTION. 


1. The regular mode for the defendant in execution, to procure an 4 
injunction, is by an opposition filed in court. Rowlett vs. Shepherd,..... 86 


2. If he resorts to a petition, and assumes the character of plaintiff, the 
trial and other proceedings must be governed by the rules which would 
have regulated them, had the opposition been regularly filed.......+.++. i. 








3. Where an injunction is obtained in the form of a separate petition 
by the defendant in execution against the plaintiff, a judgement dissolving 
the injunction, need not contain the reasons upon which it was rendered. 
Diatbads Pas Cav etemi ye ac ccc cccccccecccccecscecisesccsececscsescsene AID 

















4. For the purpose of deciding on a motion to dissolve an injunction, . 
the facts alleged in the petition on which it is obtained, are taken as true, e | 4 
but may be controverted in an answer on the merits, if such motion does 3 
not prevail. Johnston vs. Hicky,ce-es.coescacsccecccasscesescesseves Od 
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5. A motion to dissolve, assumes the facts stated as true, and if these — 


facts present a just ground for injunction, it ought to be sustained. John- 
ston Vs. Hichy..ceccccvccccccces See eset esses eet eesr es esee sense eacesess® 292 






1 6. Notwithstanding the implied admission of the truth of the allegations 
contained in the demand for an injunction, the plaintiff in execution may 
put the defendant on proof of them.ess.sessececccececsccesescsesees ib. 


7. The suing out of an injunction against the execution of a judgement 
j8 not such a breach of the bond as renders the principal and his surety. 
responsible. Gayoso vs. Wikoff,.c..sscccscecccccccccesscecsecseess Ue 


8. An injunction requiring the sheriff to stay proceedings on an order 

for provisional seizure, but which issues after actual seizure has been 

a made, has no effect, unless the sheriff be ordered to restore the property 
q q seized. Bagley vs. Johnstom,.....cscccccsecccuccoscscesecsscusssees OOe 


9. The defendant has two remedies, either to plead confusion of claims 
and prevent judgement; or if the plaintiff proceeds to judgement and sues 
out execution, it may be perpetually joined. Eastin vs. Dugat,.......+ 307 ° 


10. An injunction will not be dissolved when the facts of the case show 
that on its dissolution the party will immediately be entitled to another 
on an application in another form.....e.ccescesseceecscccccesescces WD. 


11. The act of 1831, page 102, annexing a penalty in damages on the 
a 7 dissolution of an injunction, does not apply to injunctions obtained 
before its passage. A statute cannot inflict a penalty for an act commit- 
ted anterior to its promulgation. Crain vs. Ballio,....sceccecesseecses BIS 


12. Where a party fails to show sufficient ground to maintain an 
injunction, it is to be taken as having been wrongfully obtained, and sub- 
jects the party obtaining it, to all the penalties the law inflicts on persons 
who improperly stay the proceedings of justice under false pretences. 
Hadoon vs. Plamkcelt, so o< Ge sin di:sets és av0ding cee tease cs indscn cian Ue 


INTERROGATORIES. 


a 1. Where a commission was directed to any justice of the peace, and 
. his official character certified by the clerk, and this certificate attested by 
E. 4 the chairman of the court as being in due form, the deposition was held 
to be inadmissible. Barfield vs. Hetwlett,,.....cceesesccccscecssessess 118 





2. The private seal of a justice is only required in regard to depositions 
taken:in the state... eee ee ee eeeee ee eSeseeees ese eseeetreeese ee eteeeeeee ab. 


3. The answers of a party to interrogatories put to him by his opponent 
cannot be divided, and the latter has no right to read either of them if he 


object to the others being read. Godfrey vs. Hall,..s+svseesseeesereee 158 
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4. A depositien taken before a parish judge cannot be read in evidence . 
if the private seal of the judge be wanting; and in such a case proof.of the 
signature of the judge is inadmissible. Rochelle vs. Alvarez,....+.+e000 218 


5. A party who takes out a commission is not bound to have it execu- 
ted, nor is a defendant who has annexed thereto cross interrogatories 
entitled to a continuance, on the ground of their being unanswered. St. 
Joseph's College vs. Lee,eeccesssccecccnscccscccesccscvessecessesses 220 


6. It is too late to propound interrogatories to be answered by the ad- 
verse party, when the cause is about being called for trial. The law 
requires they should be annexed to the petition or answer, or they may 
be filed afterwards by leave of court on’a proper case shown; but cannot 
be presented at the moment of trial, without good reason appearing why 
they were not offered sooner, supported by affidavit. Coco vs. Lacowr,.. 507 


7. The inferior court is not bound to order interrogatories to be an- 
swered, when it appears such answers: cannot: aid the party requiring 
them in his defence. Bank of Lowisiana vs. Roberts,...ssseees+++s000+ 530 — 


INTERVENTION. 


1. In a suit between A and B, wherein € intervenes, if the plea of in- 
tervention be dismissed by the court @ qua, and its judgement affirmed on 
appeal, C is no longer a party to the suit; nor can any order be taken 
against C, although it issue before the judgement of the appellate court is 
recorded in the court below. Curtis vsi Ourtis,......cecsecesssseveee 324 


INTEREST. 


1. The rights of the buyer to resist payment of interest, depend on the 
law in force at the time of the contract. Rowlett vs. Shepperd,...+..00++ 87 


2. An unliquidated demand bears no interest, either before or after 
judgement. Pressas Vs. TRONGODUNR og 6 Koes co ceccoccsedccecescdcecee 128 


3. When partial payments are made of a debt bearing interest, the 
amount paid is to be deducted from the aggregate of principal and interest; 
and if the balance left does not exceed the principal, it carries interest. - 
Grater Wh, DATO. 5:0:4:0.0.0.0260 0050 omahe cobeed dp9dcovccegacecdhedeent.con 


4. The commissions of two and one-half per centum in a merchant's 
account for acceptances, and the interest charged on them, are unsup- 
ported by any law, or custom having the force of law, and must be re- 
jected when the account is sued.on.. Millaudon vs. Arnaud,..ee+++se0+ 543 


INSURANCE. 





1. A policy of insurance against fire, where the contract states the © 
company have insured eight thousand five hundred ‘dollars on one brick 
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house and two wooden ones, is not a valued’policy. Wallace vs. Insu- 
rance PROMS Sees seer CH eSSe SHESSET SH SHSHSSESSF VEST ES EEEE eeoee oe 289° 


2. The rules which govern the interpretation of other contracts, regu- 
iate those of insurance; and it is a cardinal rule of construction to give, 
if possible, every part of the agreement effect..........seecsseuseseces 


3. The written parts of a policy control those which are printed; but 
this rule is only applicable where they are irteconcilable.,..++.+s.++e+» i. 


4. The words “valued at,” are invariably used. where the intention of 
the parties is to make the estimate conclusive.s....+vsceesseavrwnseoss w,, 


5. The underwriters have no right to rebuild, unless the right is ex- 
pressly ComPervedhs sos v6.55 bs00ss Sicces ba seccseseseescbdsbvcaseccees wb. 


IMPROVEMENTS. 


1. The possessor, in good faith, is entitled to the value of his improve- 
ments. Fletcher vs. Cavalier,...ccescccescoccseccceces God ceet’ eos 268 

2. In a suit to recover compensation for improvements put on property 
sold under a mortgaged claim of another person, proof of the increased 
value of the property by such improvement must be given, to authorize a 
recovery. This proof may be procured by calling in the purchaser of the 
premises at the sheriff's sale. Crain vs. Ballio,..ssssessersccceccesces 51S 


IMMOVABLES. 


a 


1. The act of 1810, which provides that “notarial acts concerning im- 
movable property shall be recorded in the parish where such immovable 
is situated,” is not applicable to slaves. Monday vs. Wilson,......+.+++ 338 


IMPUTATION. 


1. A creditor who imputes a payment to a particular debt in the lifetime 
of the debtor, with his assent, and after his death in enforcing his demand 
against the surety for the remainder, he cannot change it by imputing part 
of it to another debt. If the debtor wished it, or both parties consented 
thereto, the imputation was correctly made and must stand. Fulton’s 
Beira wa. Cabtlisices cass sche ccoccevcccccvcveces evesecucesecdvccose GD 


JUDGEMENT. 


1. Where the judgement of the court admits of two constructions, that 
will be adopted which the court should have rendered on the facts and 
law of the case. Trepagnier vs. Williams, .ccscccctsccesscevccvescees 99 
76 





‘602 _--.) INDEX OF 
JURISDICTION. © 

"1. The United States courts have no right to seize property already 

transferred by state laws from the debtor in execution, although the syn- 


dics may not have taken possession of the property at the time of the 
seizure. Bauduc’s Syndics vs. Nicholson, Seeceeseeteeseeeeeee esse See ee 


2. Courts of Probates are ratione materia without jurisdiction in cases 
of claims of an estate, except those against another estate, or a person ex- 





81 


pressly suable in such courts. Lainhart vs. Dizon,.....eceessesceeees 104 


3. Claims against minors for a sum of money is exclusively cognizable 


by the Court of Probates. Roman vs. Roman,....+sssecssecegecsseces WOR 


4. No law authorizes the transfer of a cause from the District to the 
Probate eth 5 ce ee tins oe obs 4s ek Cede 0 aces eeeeeeeeeeeeee 


5. The Probate Court of a parish does not lose its jurisdiction of a succes- 


sion which was opened therein under the provisions of the old code and , 


while it was in force, although no proceedings were had until after the 
promulgation of the new code which repealed the provisions of the old. 


ab. 


FOr Vas Porttiall eine ceive cs cecticvesccodeesete ee eeeeeseeseseseeee 214 


6. So, if such a suit be brought in the District Court, it will be dis- 


missed for want of jurisdiction, at the plaintiff’s costs. Flint vs. Wells... 537 


7. The Court of Probates has exclusive jurisdiction to compel a cura- 
tor or'administrator of a vacant estate, to account and pay over such sums 
as he may be found responsible for......0eeceescccsccescesscsevccecs 


JOINT AND SEVERAL. 


1. Where two persons are sued jointly, but the petition does not state 
them to be jointly responsible, it authorizes judgement against them sev- 
erally; and in such a case, a plaintiff declining to take judgement by de- 
fault against one, amounts to a discontifimance asto him. Cole vs. Bart- 


lett, eee ee Oe reo ee EOE EHH SHEE ee COS SOO TEBE SESH SESE SEH EEE eEEe EE LEES Oe 130 


JURY. 


P 2 
1. A defendant, after praying for a jury and permitting them to decide 
the cause, cannot be heard to offer his own acts as an irregularity for 
which the proceedings should be set aside. Maignan vs. Gleises,....... 


LANDLORD AND TENANT. 


1. Whether there be an usage which will justify a jury in deciding by 
whom the repairs of a house are to be made—Query? But such custom 
cannot be inferred from the verdict; it must be established by the evi- 


dence. J Senac vs. Pritchard, .coscevesssess eeeeteseraeseeeeee sees cose 160 


f > 
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2. There is no tacit reconduction where legal notice has been given to 
quit. Mossy vs. Mead,.... CHORES OS EEE EHH FESS EE SHORE OR TOBE SHOHEESS 


3. Where property is leased for a year, with the privilege of extending 
it for a term of years if required, the circumstance of the lessee’s holding 
over for part of the term and paying monthly, isno evidence of his inten- 
tion to avail himself of the clause which authorized him to require an ex- 
tension of the lease. In such case, an actual requisition must be made. 


LEGATEE. 


1. A legatee does not forfeit her legacy by her neglect to make an in- 
ventory according to the will. Gainne vs. Hepp,.+occssecrssecsaesees 
MANDAMUS. 


1. A register of mortgages cannot be made liable in damages, on arule 
to show cause why a mandamus should not issue. Waters et al. vs. Mer- 


CUT oe seee OUP MEE ECOSOC ECCOCS OCLC OSCOCCCerOrrererere rere rere eee ee 


_ MINORS. 


1. Where some of the heirs are minors, the succession cannot be by 
them or for them, accepted, without the benefit of aninventory. Roman 


vs. Reman,.... SOSH ESET SSH ESSE THSSHHSEHHREHHSHETESEEHES HSE BEES ES EE 


2. The sale of minors’ property by private contract, is absolutely void. 
Fletcher vs. Cavalier,...ccscsseee eeeeveeeeeoeve etree eee eeeereeeeeeeeee eeee 


3. Minors may be sued in the District Court. Gayoso vs. Lewis,..... 


4. Thesale and alienationof minors’ property, although made by nota- 
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rial act, even when the minor is assisted by his curator, is absolutely ~ 


void, if made without the order of the judge. Delahoussaye vs. Dumar- 


OFA, vade sii acocedcccceces ee bosppscdcc Steccossceescoutecccsdetes 368 


5. So the sale and alienation of a tract of land under mortgage, in favor 
of a minor, even where the minor is assisted by his curator and by nota- 
rial act renounces his right of mortgage, is null and void; and such minor, 
when he comes of age, may annul and set the sale aside, and subject the 


property to his legal mortgage..... See ccdccacddccetedecaneen Gaake 


6. Since the adoption of the Louisiana Code, the presence of an under 
‘tutor is not required by law, at the making of an inventory of the suc- 
cession belonging to the minor heirs he is appointed to represent. _ Etie 


vs. Caley. cc ccccncineccopcpienmsic ocie opiccpnecqapsceccesaceses eeeeveseee 


7. The purchaser of minor’s property by private contract will be con- 
sidered a possessor in bad faith. Fletcher vs. Cavalier,..ess+sseeseveres 


383 


274 


















8. The curator of an estate belonging to a minor heir, cannot confess 
judgement in favor ‘of a creditor of the estate, and allow the property to 
be sold i in pursuance thereof. The curator has no authority to discharge 
a debt by the succession, in any other mode than by 4 sale under the 
authority of the Court of Prohates, Ashcraft vs. Flilt,....0....0000 04 496 














MORTGAGE. 


1. Neither does the judgement of an individual creditor, recognizing 
him as such, givé him a mortgage on the land or slaves of the succession. 
Waters etal. vs. Mercier e al.,.ee. eeeees eeeeve oes eeee ae eeeeneseeeeren 








2. A register of mortgages cannot cancel a judgement recorded, with- 
out the privity of the party who has obtained it, and he is improperly 
made a party to an action therefor. S@eeeeeeceseeseeeoeeeseeeseaetseseeseane ab. 












3. A purchaser of property is not affected by a mortgage thereon, exe- 
cuted out of the state, unless it be recorded in this. Verdier vs. Leprete, 








4. The third possessor of property specially affected by mortgage, is 
disquieted by a suit against the se and may withhold er 








5. A mortgage creditor may proceed either in the place where the 
defendant has his domicile, or in that where the mortgaged property is 
situated. Where the former mode of pursuit is adopted, proceedings 
must necessarily be in the via ordinaria; and, in such a case, the oath of 
the creditor is not required as a preliminary foundation to his action. 
Hbvler- Ve. Dabs, BETS oo. oS eS T TE BS Se TONE ee eo ee WO 














6. No order of court is necessary to give effect to the recording of a 
judicial mortgage. .....cescereceseceveceeveweescvcccevesevecescscs ab. 











7. Where the payment of a note is secured by mortgage, if the note 
become prescribed, the mortgage is without effect. Shields vs. Brundige, 326 





8. By the old Civil Code, the plaintiff, having a mortgage on certain 
property, which is insufficient to satisfy the debt, and claiming property 
from a third person on the ground of fraudulent transfer, ought to show 
injury sustained, and insufficiency of his debtor’s property. Gayoso vs. 
Lewis,.cccccrccecccevcccseveccsscccccevess . eeeccecs 














9. Where a mortgaged creditor pursues mortgaged property in the 
hands of a third possessor, he cannot pursue another portion of the pro- 
perty subject to the same mortgage, in the possession of another pur- 
chaser, while he insists on his right to have the property in the hands of 
the first purchaser sold, or until it is discussed. Delahoussaye vs. Dela- 


Geo cote hcce sd Sbe sabe cued eecddetcceccéccaeh cevaec cocoreuebet« 371 
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10. The sureties of a sheriff acquire-no lien or mortgage .on his real 
_ property, in consequence of his surety bond, whether it be recorded or 
not. Andrus vs. THEASUTET, .ccpocrccovessestdacecceess seen seeeseaee 403 





11. The state had no privilege or mortgage on the property of its col- 
lecting officers during the years 1826-7; or from the adoption of the Lou- 
isiana Code in 1825, until the passage of the act of 1830..3.... 2. 


12. Where a slave or other mortgaged property; passes out of the 
hands of the mortgagor, and is sold at the probate sale of the third posses- . 
sor’s succession, no lien or mortgage attaches on the proceeds of such 
sale, because the mortgagee is not a creditor. Thompson vs. Bell,,...... 447 

13. The mortgage gives to the mortgagee a real right upon the thing 
mortgaged, which he may exercise upon the property or thing mort- 
gaged, into whose hands soever it may COME.....ssecseesecccsecseces W. 


14. Where mortgaged property is sold and transferred by the third 
possessor on the day of the service of the citation, at the suit of the mort- 
gagee for the enforcement of the mortgage, such transfer and disposition 
will not affect the mortgagee’s rights against the third possessor. Cable 
VS. Davenport's heirs,..cccocsescncerccsseeasenssgeccbeqsasacveogaes OOF 


NOVATION. 


1. Novation is never presumed. The intention to make it must result 
clearly from the terms of the agreement, and by a full discharge of the 
original debt, or by substituting a new debtor in place of the old one, with 
the consent of the creditor. Kempe vs. Hunt,.s.ciiesiassacseasacei ce 497 


NEW TRIAL. 


1. The jury are the proper judges of the amount of damages, but when 
it appears from the evidence, that a party is really aggrieved, he will be 
afforded the opportunity of a second trial. Petayvin vs. Winter,.ceevess 46 


NATURAL FATHER. 


1. Under the laws of Spain, natural fathers who have no legitimate 
issue, may dispose of all or any part of their estate in favor of their natu- 
ral children. Fletcher vs. REN a cove cakedies chccencostndnessets 267 


NULLITY. 


1. It is only in acts which cannot subsist but by the validity of all their 
parts, that the nullity of one portion draws with it the nullity of the 
whole. Pusilier vs. Massey... eee oc eeesoe esas sceereseees senses ve 424 
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NOTES AND BILLS OF EXCHANGE. 


1. The rules of law which govern negotiable bills and notes, have no 
application to instruments which are not in that form. Chandler vs. With- 


€TSPOON, ccs SHH HSSSHSHEHTHSHEHHS SHEESH SESEESESSHESHEESEEHEEEEEEEEBE 


, 


2. If the maker of a note gives the holder a new note, with another 
surety, and takes up the old one, he cannot, when called on for payment, 
enter into the original consideration, because he has, by his act, induced 
the holder to surrender the right which he had against the endorser, who 
was résponsible on the original instrument. The surrender of that secu- 
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rity is a good consideration for the new obligation. Coco vs. Latour,... 507 


OYER. 


1. Where oyer of a document is prayed, the party may decline to an- 
swer until it is produced, or he may amend his answer if the oyer was 
prayed after it was filed Fletcher vs. Cavalier,....+. eeeestseeeeeeseoes 


OBLIGATIONS. 


1. Where two joint and several obligors to a note have been induced to 
sign it on the promise that a third person was to sign with them, their ob- 
ligation is conditional, and on that person refusing to sign, they will be 
discharged. Rowe vs. Richardson,......sssccsecesecscccsesececscoes 


PARTITION. 


1. The pendency of the hypothecary action does not operate as a bar 
to a demand for partition. Maignan vs. Gleises,....c.sessesccecesess 


2. In proceedings for a partition, the notary is the agent of both parties, 
and the return made by him is such prima facie evidence of the fact of 
notice as throws the burden of proof on the party objecting to it........ 


PAYMENT. 


1. The plea of payment is a question of fact, which is made out from 
documentary and other evidence; and when it appears from all the cir- 
cumstances and presumptions arising out of the evidence, to be proved, 
the judgement of the inferior court in favor of the defendant, will not be 


551 


®. 


disturbed. . Carlin vs. TEs 0 cinin tuih “inhninbin.+ abi Ohitiiie s aaaiaaae ts aie 452 


PARTNERS. 


1. After the dissolution of a partnership, no one of the partners is at 
liberty to use the social name so as to bind the others. Offutt vs. Breed- 


WOve,. sc rccacsonsccrcvcvccccserssscseessseces eecees ce essssesqeeses 


2. The act of one member of a commercial firm who own a steamboat 
engaged in carrying goods on freight, binds the others én solido.for any 


31 
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contract he may make in relation to the boat. And the circumstance of 7: 
his contracting in his sole name, and notin that of the firm, while the boat. ~ 
is owned and navigated by the firm, binds all the partners in the same 
manner as ifthe contract had been clothed with the signature of the firm. 
Hynes vs. Kirkman,....scccsssseccessecccccccscsasecssocesscescces AY 


. 3. In an action against a firm, when it is pleaded as an exception that 
all the members are not made parties, the party making the exception 
must set out all the members who compose it. David vs. Elvi et al..... 106 


4. Parties trading together are bound by the character in which their 
acts present them to the World..+cccecscocrssececvecccsseseecscenses  w. 


PRIVILEGE. 


1. He who pays for a cargo is subrogated to the privilege of those who 
furnished it; but the privilege is extinguished by the destruction of the 
thing on which it exists. Thayer vs. Goodale,.....sseceessesseversees 221 


2. Where goods are insured and lost at sea, they are not represented 
by the sum insured, nor is the vendee’s privilege extended thereto....... %. 


PRACTICE. 


1. It is no bar to an action that another suit is pending between the 
same parties, and for the same cause of action, in a sister or foreign state. 
Godfrey vs. Hall, oc cvcdbsicie HA CaS eeeceeeeseeesseeereeeesease eee 158 


2. Property acquired legally out of the state, whether it be absolute or 
qualified, is entitled to protection in this. Gordon vs. Johnson,.......00. 304 


3. A defendant who has recovered judgement over against his.war- 
rantors, on the case being remanded to assess the damages against the 
latter, he may dismiss his suit, as he then assumes the situation of plain- 
tiff. Brousard vs. Duhamel,..eveedteercasescocssstarsevceeesecseees S00 


PRESCRIPTION. 


1. The prescription of one year to the action of workmen, laborers, 
and servants, for their wages, is not applicable to the owners of cotton 
presses. Ogden vs. Fowler,. PTHTETLEPMIE IOI Oe eT) 112 


2. A continuity of services, prevents the wages of the first year’s ser- 
vices from being barred by prescription. Presses vs. Mendeburn,.......+ 128 


3. A suit against one endorser of a promissory note interrupts prescrip- 
tion with regard to the others. Allain vs. Lomger,....ssseseeseeoscees 151 


4. The article 3444 of the Civil Code, does not point out any cause by 
which prescription is interrupted, but establishes two distinct periods or 
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terms which shall affect persons in different situations, in relation to rights 
of property. Kers et al. V5. Graham, .osecescecsscveres Coser recere cece 
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5. Where a debt is contracted out of the state, if after prescription be- 


gins to run, the creditor has an opportunity of prosecuting his suit, from 
the circumstance of his debtor passing every winter in New-Orleans, and 
he neglected to do so, the claim is barred..... ee reerrseseseee sees eese 


6. The plea of prescription cannot avail a purchaser claiming property 
under a defective title, derived from an irregular sale of minors’ property, 
when ten years have not elapsed at the inception of the suit, since the 
minor came of age. Asheraft vs. Flint,....ccccseccescscccccccdsccess 


7. According to art. 52, p. 484, of the old Civil Code, and art. 3484 of 
the Louisiana Code, if a party instituted his suit after prescription began 
to run, it will interrupt and stop prescription up to that time, although the 
suit is brought before an incompetent jurisdiction, and is voluntarily or 
otherwise dismissed. Baker vs. Thomas,..ssccscsosesccccscceccccecs 


8. The new prescription under the art. 3485 of the Louisiana Code, 
by which it is declared, that if the plaintiff after having made his demand, 
abandons or discontinues it, the interruption shall be considered as 
having never happened, can only operate in futuro, not having a retro- 


active effect..... Swed casesessecestecesebseesedseerscccsesdebessvere 


PROCEEDINGS IN REM. 


1. Anaction against a curator or beneficiary heir, is rather a proceeding 
in rem than in personam; the defendant, if he manage the property legally, 
is a mere stake holder, and the judgement the plaintiff may obtain, can 
never affect the person or private property of the curator or heir. Wa- 
ters @ al. vs. Morar C6 Gl... cic dcbavr dee sewers recede rocceddestccddceer 


2. When the proceedings are in rem, every one who could have 
asserted a right to, or in the property libelled, was a party to the suit; the 
judgement is a complete bar to all right which could have been exercised 
there, and forms res judicata against all the world, who had a claim on 
the property. Bauéduc’s Syndics vs. Nicholson,.......0c.cceccccsesess 


PLEADINGS. 


1. Where defendants sever in their pleas, although the plaintiffs’ inca- 
pacity to inherit be shown by some of them, it will not avail those who 
have neglected to plead the incapacity. Jung vs. Doriocourt,.... 0000+ 


2. But if the defendant omits to plead confusion, and lets judgement 
go, the doctrine of res judicata does not apply; he does not, thereby, lose 
the benefit of a defence by not profiting by itin time. Zastin vs. Dugat, 
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RENT PERPETUAL” guy PAGE 


1. If land be alienated for a perpetual rent, oni the failure of amide 
by which the alienee is to lose all his rights to the premises, and may be 
expelled on the simple order of a judge obtained on thé oath of the alienor, 
and the latter on the failaré of the former (the premises being vacant'and 
unoccupied) enter with his knowledge and without his opposition on ¢er- 
tain conditions with which the alienor afterwards complies, the title of 
the alienee is thereby divested. Clark's Heirs vs: Christ's Church,.:.... 286 





REGISTRY. 


1. A private act has no effect against third parties, except from the date 
of its registry. Fletcher vs. Cavalier,.... 9000 oper ereens shbnesbbedac ts 268 


RECONVENTION. 


" 1. Itis not a consequence of a demand in reconvention, that there 
must be a separate judgement on it, though there aremanycasesin which 
it is required. Kelly vs. Caldanell ss «00, das. sans ckentwédasinasaneneeds 38 


2. Where damages are claimed for a breach of contract, and the defen- 
dant reconvenes and chargés thé breach to have been oécasioned by the 
plaintiff, a verdict in favor of thé latter is a verdict against the former.... . 


3. If the reconvenor urges the trial of his suit simultaneously with the , 
original action, both ought to be tried together. Johnston vs. Bagley,... 333 


4. Where evidence is admitted in’ the court below, whith could have 
had no relation to any matter except the plea in reconvention, and which 
is not noticed, the reconvener is on’ tere nd entitled to a new trial,.. ib. 
8. A demand in'reconventidii can‘only be made in, atid must be limited’ 


to the jurisdiction which has co; nigance of the principal demand to 
which it'is pleaded. Kempe vs. sepeerpercensecccrevcepecopees 448 


6. 86} iti an’ actién properly cognizable in the’ District Court, the 
defendant cannot set up a claim in reconvention for advances of money 
madé as tutor; the setilement of his account as such, is exclusively © cog- 
nizable in the Peakatk Cait. -cunathaenantione 204° oshnsesi ed soneeees wb. 


SALE. 
1. A parole sale of a slave is not void; the party sued thereon, may 
waive his right to exclude’ parole proof of it! Strawbridgevs:-Warfield,.. 22 


2 The purchaser of a slave at auction acquires no title, if his vendor be 
without authority to sell... Barfield vs. Herplett,..+00+0ereereeecenases us 
77 
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' 3. The sale of property by a debtor. to his creditor, in payment of a 
debt previously due, and which is made on the eve of the debtor’s failure, 


. confers no title onthe buyer. Coddington vs. Tupper,..evsessosseses 126 


4. Where a sale is attacked as simulated and entered into, with a view 
of defrauding creditors, the plaintiff must show that he was a creditor at 
the time the conveyance was made.. Morgan’s Syndic vs. Davis,....... 141 


5. In a forced sale, every formality of the law must be strictly com- 
plied with. Morris vs. Cee 5 FEES eS REI oo G6 COCUEE. CORRE 147 


6. Until the vendee offer to return the slave, he cannot have an action 
for the price, which is the consequence of the rescission of the sale. 


- Janier vs. Franklin, .... CeeOc sees ebeeseresseeeesseeseresesseees eeeesease 198 


7. Although a deed acknowledges the vendor’s receipt of the price in 
full, if it set forth certain mortgages on the property which are to be paid 
out of the consideration of the sale, it will be presumed that the vendees 
retained an amount sufficient to pay the mortgages, and they will be per- 
sonally responsible to the mortgaged creditors. Andrus vs. Wilkin,.... 237 


8. The purchaser is not bound to pay until his vendor removes the 
encumbrance which exists, in virtue of the mortgage in favor of the 
creditor, at whose suit the land is sold. Woodruff vs. Wederstrandt,..... 311 


9. Purchasers at judicial sales, cannot be affected by the mistakes of 
agents, in carrying into execution judgements, at a time not contem- 
plated by their principals.  Etie vs. Cade,..ceccecsscecsceceeccesseces JO 


10. Where a purchaser is unable to comply with the terms of sale, and 
agrees that the property shall be sold at his risk, it is not necessary that 
the sale should be by auction. Godefroy vs. Alderson,....se.ccesesseces 229 


11 The articles 2588—90, of the Louisiana Code, relate to sales by auc- 
tion, both voluntary and forced, and not to sheriff’s sales; and the articles 
2588-9, are particularly applicable to voluntary sales. Stout vs. Voorhies, 392 


12. The articles 690—95, of the Code of Practice, relate to sheriffs’ sales, 
which transfer to the purchaser all the rights of the party to the property 
in whose hands it is seized. The sheriff is allowed three days to make 
out an act of sale in form, but is not bound to do so, until the purchaser 
complies with the terms. of sale....scsvecscoscccscceccecerccsscscess WD. 


13. So if a sale is made for cash, and the highest bidder to whom it is 
bid off, fails to make immediate payment, the sheriff may set up the pro- 
perty and sell it anew, without re-advertising, and after the hours of sale 
have elapsed. .scccccscovevaverstengescoseacesvavecscacace tucndee® we. 
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14. There is no positive municipal regalation or principle of law, for- 
bidding several persons at a sheriff’s sale, from combining together, and 
agreeing for the bid of one to be taken for all of them, to prevent compe- 
tition in bids. Stout vs. Voorhees ie SeU Bri ccedcbivccdcectiseds cece 392 





15. A tract of land, part of an estate, bounded on three sides by other’ 
plantations and a bayou, sold at probate sale as the last residence of G, 
and as containing three hundred and eighty arpens, for three thousand 
dollars, is a sale per aversionem; and although it is ascertained the planta- © 
tion actually contains but two hundred and eighty arpens, the purchaser 
cannot obtain a diminution in the price, proportioned to the diminution 
of the quantity sold, below that actually found within the limits. Graf- © 
ton’s Curator vs. Well8;.sevessererecsnsencaneneaserseecenswereen ens 4) 004 


SERVITUDE. 


By the old Civil Code, a proprietor of two estates who sells one of 
them, remaining silent as to the service which exists in favor of the ven- 
dee, cannot resist the exercise of the right on the part of the vendee. 
Alexander vs. Boghel,.s.ccssssnsvssrcsvaceccevosscvescessedsteeses Ole 


SHERIFFS AND CONSTABLES. 


1. Where the sheriff returns “nothing made nor no property of the 
defendant found, and this writ expiring, the same is returned;” it offers 
no evidence of the fact on which the surety is responsible. Gayoso vs. 
Hick, .ccccscescccscccccccccscvcvcsucvecs Voudicdetoudcadt cues vedeOOn 


2. The law requires that the sheriff shall return the execution into 
court, after endorsing on it a report, in which he shall declare that he has 
found no property to seize, notwithstanding the demand made of the 
parties; and in the absence of these formalities, the surety cannot be 
Called OM tO PAY. ....secsceccreccecenrscccccscecscccsscsscsecseses We 


3. A sheriff is not the warrantor of property which he sells under exe- 
cution. Monday vs. WE ccccccssnc ctacctsccuahsenvektarereees 4s 338 


4. A sheriff is responsible to a plaintiff in execution, if he knew of pro- 
perty belonging to the debtor, and neglect to seize it. “ Bottom vs. Breed, 343 


5. Where the justice of the peace names in the writ the person who is 
to execute it, the latter is, in that instance, an officer de facto, and may 
properly be presumed to have been such de jure.. s..+.00+00+seseseesee ab. 


6. A constable’s deed is proper evidence without having béen 
recorded, and the recording of it, adds nothing to its force and effect... . 
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SHIPS AND STEAMBOATS (LIABILITY OF OWNERS). 


GE 


1. If the master of a steamboat, who is employed by. the year, be com- 
pelled before its expiration, to abandon the boat in consequence of the 
illegal conduct of one of the owners, he is entitled to full wages, and may 


claim them from all or either of the partners. Hynes ys. Kirkman,..... 47 


2. With respect to repairs and necessaries in the port or state to which 
the ship belongs, the case is governed altogether by the municipal laws of 
that state. Bauduc’s Syndic vs. Nicholson, oo 00ce00 cave socccscvesoeses 81 


3. The obligations of a joint owner of a vessel, are more real than per- 
sonal, and depend on the amount of interest he has in the vessel, not on 
an obligation in solido, as joint owner, whether he is bound for the whole 
amount of the debt contracted by the master. David vs. Eloi et al.,.... 106 


4. The bare circumstance of persons being, joint owners of a boat, does. 
not make them responsible, wm solido; but if they are associated together, 
for the purpose of carrying personal goods for freight or hire, they are 
responsible jointly and severally......s.sccessecweveerevseedeccssce 1b. 


5. Owners of vessels are responsible for goods stowed on deck, unless 
such stowage is authorized by the consent of the shipper or by custom. 
Dorsey Vs. Smith wecercccoversccssececccsracsecessteewoeseneseecars 212 


6. Although. all proper care and diligence be used by the master and 
owner in preparing the vessel for the voyage, and in rendering her sound. 
and staunch, still they are responsible, if in truth she is not so. Whitall 
vs. Brig Wan. Hemry,...cccecsescieccccccccccccesccvcvcsscescseseds Uaa 


7. Where a cabin passenger is excluded therefrom, the owner of the 
vessel is responsible in damages. St. Amand vs. Lizardi,...e0e+eses00+ 243 


SURETY. 


1. A creditor, who has established his claim against both principal and 
surety, before, receiving any payment from either, has a right to claim 
dividends from each, ‘on, the whole amount. proven, until: the. debt be 
fully satisfied. Morgan et al. vs. their Creditors,...e.cccccccececeseees 7 


2. Asurety who signs with his principal, in the purchase of a slave at 
the probate sale of his principal’s father-in-law’s estate, cannot, when 
sued for the price, exonerate himself by the plea of discussion of his prin- 
cipal’s estate, and that the purchase was made at the request of the prin- 
cipal’s wife, and for her benefit, Falton.vs. Sollibellos,. sevevededssededs OM6 
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SUCCESSION... 638) 4 8% 


1. Where the estate has been settled up, and the curator and attorney 
for the heirs regularly discharged without opposition, they no longer rep- 
resent the succession or heirs, Davis vs: Chapier’s Curator,.....+.+e0++ 133 
2. Where the same individual acts as executor to an estate and curator 
of a minor, to whom part of that estate devolves, he cannot charge the 
minor with fees paid to counsel for advice, and aid to him as curator, 
when full compensation has been charged for professional assistance to 
him in his quality as executor, and the situation of the estate called for no G 
distinct and independent employment of counsel for the curator. Wi- 
herd V6. Weheers,.. ccccqancecs ccccqeccecccoge cpeges cc csesesconsece: gO 


3. A debtor to a succession, will be considered in that light, although 
he deposites the money in the Court of Probates. Lindner vs. Goldenbow, 143 


4. An applicant for the curatorship of a succession, who is not 
indebted thereto, will be preferred to one whois.......cccccccccesees 0. 


5 Where heirs come in and contest the right to accept the succession 4 
of the deceased husband with his wife, who is administering it as cura- 
trix, and claims to be continued te the end of the year;if she takes.a sus- z! 
pensive appeal from the decision of the court, allowing the claim of the 
heirs, they cannot, while this appeal is pending, apply and obtain the 
administration, of the succession. Hook vs. Richardson,» «+0. se00curs+ 565 


6, The 580th article of the Code of Practice, applies to cases where a 
contest exists in the first instance in relation to an appointment, so that a 
vacant. estate is, n®t,to,be without a.curator,,a minor without a tutor, and 
the bankrupt’s. estate without a. syndic, and. not. to, cases. where an, 
appointment has been already made, and is claimed by another...ess-+9 ts 


7. The wife.of the deceased husband cannot. be appointed curatrim of 
the succession, and, be allowed. to-administer it, when the. mother-and sis- 
ters of the husband present themselves.as heirs, and, claim,the administra-: 
tion and acceptance of the estate, with benefit of inventory. Richardson 


Vs. Hook,. SOO OS COOH OOS OO SHEE OHDFO8 OF 6.0.2.0, 0,8, %,0,0,0,0.9,0,0.6,0.8 0 9\F ORME & 0 0, 568 


8. The heirs of a succession who are present, have a preference in the 
administration of it over any other person; and if a curator be unad- 
visedly. appointed, his powers cease when the heirs present: themsel¥es: 
Hook vs. Richardsony.....ccccesssecsssccccccccvesscccesecccccssecs OOO 


9. The heirs of the husband, both ascendant and collateral, have a pre- 
ference aver the. surviving wife, for the administration of the common 
property, because all the husband’s estate, and that which he may have 
acquired during marriage, are responsible for the whole of the debts con- 
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P 
tracted previous to its dissolution; while the obligation of the wife or her 
heirs, depends on the contingency of their acceptance of the community. 1b. 


AGE 


SUBSTITUTION. 


1. Substitution and fidei commissa, are never presumed; they must be 
expressed, or clearly result from the sense and signification of the words 
ased in the instrument, which containsthem. Arnaud vs. Tarbe,....... 502 


2. Soa donation of half the donor’s estate, made to his niece on the 
eve of her marriage, containing a condition, that if the donee dies with- 
out children born of the marriage, the property shall go to the husband; 
the donation becomes a substitution, which is forbidden by law; is null 
and void, and the property reverts to the don0r....sssseeeesecereesser tb. 


TAXES. 


1. The State Treasurer alone is authorized to sell the land of a non- 
resident, to obtain payment of a tax. Thompson vs. Rogers,.....+++e0 Al 


2. The term “nonresident” in our tax laws, includes those who reside 
in the state, but out of the parish in which the land is situated and the tax 


is aSSESSEd.. cee cceees SSSCSHSSHRESESHESEHOHSSSEHESEEHEHESSHE SEBO BEREEEE wb. 


3. The lands of a nonresident cannot be seized and sold for taxes due 
to the corporation of the city of New-Orleans, if at the time of the seizure 
he have an agent residing in the city. Morris vs. Crocker,......eess00. 147 


4. Where property is sold for taxes, it behooves the purcHfaserto show 
a strict fulfilment-on the part of the officers of government of all the for- 
malities required by law. Spiller vs. Bawmgard,......ccccsccccvsccces 207 


5. Where the state suspends its execution against its debtor, and gives 
further time to collect and pay over the taxes for which the debtor is a 
defaulter, at the instance of the sureties, they cannot claim to be exone- 
rated on the ground of prolongation of time to the principal debtor. An- 
rus VS. Treasurer ,.cccesesvecscevscevecevecccsscesecevcccveveceses 403 


TITLES. 


1. The provisions of the act of 1810 for the recording of titles to land 
in the office of the parish judge of the parish where the land is situated, 
do not apply tothe parish of Orleans Morris vs. Crocker,......+++s00+ 147 


2. The delivery of titles is a legal presumption of mandate; but the pre- 
sumption thus arising, may be repelled by proof, that the papers were 
delivered to the agent for another purpose. Etie vs. Cade, sescsseeces 383 
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3. Reference to the title deedsin another notarial office, repels thirpeet 
sumption that, as accessories to the thing sold, they were delivered to the 

parties. Fletcher vs. Cavalier,.....csccessectseeeccessecssoscesscess O04 





4. A title to land, resulting from an order of survey granted in 1792, 
actual survey in 1802, and accompanied by proof of possession three or 
four years, will prevail over a title based on a prior order of survey, 
granted in 1790, without being surveyed or ever taken into possession, 
both titles being confirmed by the same act of congress. Baker vs. 


Thomas,.... SOSH SHSHFFSSEHSETESHEHHE SEHR SSH HSSE HESS EEESHeESHESESEEE 414 


5. A title to a tract of land, supported by a Spanish order of survey, 
made in 1794, actual survey by the surveyor general in 1798, and con- 
firmation by the United States’ land commissioners in 1811, will not pre- 
vail over a title founded on a prior order of survey, granted in 1781, and 
confirmed by the commissioner’s certificate in 1812, accompanied by 
possession. Delahoussaye vs. Saunders,..cc.ssseeccesseccscceserenes 443 


6. Titles to land emanating from the Spanish government, not carried 
out into grant, are deemed incomplete and inchoate, and the certificate 
of the United States land commissioners, leaves conflicting titles acquired 
under the former government, precisely as they were, to be tested and 
settied by principles of equity, rather than of positive legislation:......  %. 


7. When an older order of survey is vague and indefinite as to locality, 
a younger title, perfected so far as to designate the plans of the grant and 
permission to settle by actual survey, should prevail...e.ssscsesseeees %. 


8. The act of adjudication, or decision of the register and receiver, 
acting as land commissioners, in favor of a claimant-of.a pre-emption 
right to a tract of land, passes to such claimant all the right and title of 
the United States to the land claimed. Hervey’s Heirs vs: Welsh,..si.5s 547 


9. In a contest between two. claimants under different laws, for a pre+ 
emption right, the decision of the register and receiver, acting as land 
comunissioners, is final between the parties, and the Supreme Court has 
no right to revise OF ANNU il..v.eeeedecssccsdevesesecsucsevecucscess |. 


TENDER. 


, 

1. A tender of money to the creditor, or, in case of his refusal, a con- 
signment of it, was not necessary to enable the debtor to resist the pay-, 
ment of interest under the provisions of the old code. Rowlett vs. Shep- 


perth os 0000 n0ne +9 sasnaveneenen dimbeaRalentive ce dengrttenliois> CF 


TRUST ESTATE. 


1. Nothing in the laws of Louisiana prohibits a man from transferring 
property to another, to be held for his use; and where the persons for 
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whose use the trust is created, consent and agree, it shall stand in the 
name of others for their benefit; it is neither a substitation, nor a fidei 
commissum. Hope vs. State Bank,.o0« Seeeeese eee Coser stsoeesessesene 213 


TRANSFERROR. 


1. The transfer of a debt upon the consideration in part that the trans- 
ferree should paya certain portion of the proceeds to a third person when 
the debt was collected, gives no cause of action against the transferree 
until the debt is collected, or at least more of it than is necessary to cover 


the transferree’s own debt. Baird vs. PMN bss ec cens cccvecceesees GOD 


2. The transferree is exonerated from responsibility to such third per- 
son by pursuing the debtor to insolvency... ..secesecscvcveecccccsseces 


3. Although the transferree had originally assigned the debt warranting 
the solvency of the debtor, if it be retransferred to him by a subsequent 
assignee on condition that he pay a third person a certain sum, in case he 
collects the debt, he is not bound to such third person on his original war- 


PANY. .ccccece CHSOHCCSH SESE EOSHSHESESEH SH SEH EEESEHOHE SHEESH BOSSE EEE 


TRANSACTION. 


1. Agreements mustbe enforced according to the intentions of the par- 
ties, unless some legal obstacle exists to their execution, apart from the 
difficulty of giving them a formal denomination or a name. Sharp vs. 


KNOT) <0 0e ccierivee sa vesiee cece ewe eewvvevecve Seeeeeer etree aren seedgeene 


2. A confirmatory act, confirming and ratifying a will and compromis- 
ing a law suit instituted to annulit, for an annual compensation in lieu 
thereof, &«:, will be considered as a transaction..... Swe e'e Weis oWbe's 


3. A transaction may be rescinded, where there is error in the person: 


or the matter in dispute, or when it is made in execution of a title which 
is null, unlessthe parties compromised on the nullity, or if made on titles 
ascertained to be false..... eeeeeceecereeeeeeeeeeeeeeeseeseeeseeeeeseee 


A. A transaction, ratifying. and. confirming a will,:-which contains'one: 


or more grounds of nullity, cannot be rescinded.......s..sseeessesees 


5. Itis not sufficient ground to set aside a transaction curing the defects 
in a will that the title derived under it is void, where that is the very 
ground or matteron which the parties compromised.......+se.seeeceee 


USAGE. 


1. Where the fact of usage is submitted to a jury and two verdicts are 
found in favor of a particular usage, their estimate of the testimony will 


ib. 


ab. 


be presumed to be correct. Cline vs. Caldwell, .... eeceeeseeeer sens ee 137 
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USURY. * 
1. And although there may be items of usurious interest charged in the 
account, yet when it is shown the defendant’s money was applied to their 
payment, it is in the nature of a promise to pay usurious interest, and 
when paid, cannot be recovered back. Millaudon vs. Arnaud,.....+... 542 


2. The laws of Spain affixing a penalty to loans for a higher rate of in- 
terest than authorized by law, of the loss of all the interest stipulated for, 
have been repeated......cevssee SeePeeeeeesee ee eteeesesesseseereseseee wb. 


VENDOR. 


1. A vendee who suffers personal property to remain in the possession 
of the vendor, cannot resist the claim of his vendor’s creditor, nor that of 
a subsequent bona fide purchaser. Verdier vs. Leprete,.cccccccccvesest 41 


2. The creditors of the vendor cannot make use of the right of re- 
demption. Morgan’s Syndic vs. Davis,.cosscoscs'vcsecssecsccesseases IAL 


3. Where slaves are apparently the property of a vendee, both by ac- 
tual possession and authentic act of sale, they cannot be seized by the 
creditors of the vendor, without causing the sale to bé annulled by an ac- 
tion instituted for that purpose. Monday vs. Wilsom,s...0.ceessesesess 308 


4. Where a vendee purchases at probate sale a tract of one hundred 
and forty-five arpens of land, at forty-two dollars per arpent, and the tract 
is ascertained actually to contain two hundred and two arpens, he can- 
not retain the surplus. It is not a sale per aversionem of an entire tract, 
with distinct and accurate boundaries, or an enclosed field, or an island. 
Fulton’s Heirs vs. Curtis, soccevccccvccccsccssccevccescsecsccccsecesee OLD 


VIA EXECUTIVA. 


1. A change from the via executiva to the via ordinaria may be made by 
the introduction of testimony under the allegations in the original petition 
for the executory process; and if they are not sufficiently explicit to au- 
thorize the proof, a supplemental petition may be filed. Richard vs. Bird, 305 


WILL. 
1. An objection to a will, which refers to a mere relative nullity, can 


alone be taken advantage of by the legal heirs. Fletcher vs. Cavalier,... 267 


WARRANTY. 


The fact of the vendor of a slave having concealed from the purchaser 
the fact of his being the real owner, does not make him responsible in 
warranty. Strawbridge vs. Warfield,.ccccacccvecevcecsscecersecsseee 293. 


: 78 






